
 
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE:  

SONITPUR AT TEZPUR 
 

Present:     Sri Debashish Saikia, 
   Chief Judicial Magistrate, 
  Sonitpur, Tezpur. 
 

GR CASE NO.3210/15 

U/s 354(A)/323 of IPC. 
State 
-vs- 

 
Rahmat Ali  …………..accused  

 
Appearances: 

 
  K Gogoi,  

   Learned Addl PP  
& N Saikia, Asstt PP     :  For the prosecution. 

 
SK Bhuya 
Ld Counsel     :  For the accused  
 

 
Date of recording evidence  :  11-05-18, 10-07-18, 16-05-19, 
        
Date of hearing argument      : 30-05-19 

Date of judgment       :  13-06-19 

 
J U D G M E N T  

 

1. The informant’s case in brief is that :  

  Informant Mustt Fatema Begum lodged an ejahar on 25-11-15 stating 

inter-alia that accused Rahmat Ali had been harassing her for the last few days  

by sexually harassing her whenever he comes across her. It is also alleged by 

the informant that on 25-11-15 at about 5 am while she was walking towards 

her house, the accused near Dulabari centre misbehaved with her and when 

she protested, she was assaulted by the accused. Hence, the ejahar. 
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2. I/C Borghat OP on receipt of the above FIR, after entering the same 

in GD Entry forwarded the same to Tezpur PS for registering a case. On receipt 

of the ejahar, O/C Tezpur PS registered the case as Tezpur P.S Case No 

1601/15 U/S 354(A)/325 IPC and started investigation of the same. On 

completion of investigation, police submitted the charge sheet against the 

accused u/s 354(A)/323 IPC 

 

3.  Cognizance of the offence was taken, and process was issued against 

the accused. On appearance of the accused, copy of the case was furnished to 

him. Vide order dated 27-06-17, the Ld Predecessor framed charge against the 

accused under Section 354(A)/323 of IPC, which was read over and explained 

to the accused, to which he pleaded not guilty and claimed to be tried.   

 

4.  Prosecution in order to prove its case, examined as many as 4 (four) 

witnesses including the I/O. 

 

5. The plea of the defence is of total denial. The Statement of the accused 

was recorded U/S 313 CrPC. in which the accused denied to have committed 

the offence charged with. However, the accused declined to adduce evidence. I 

have heard the argument advanced by the learned Counsel of both sides and 

carefully perused the evidences on record.  

6.   The points  for determination are : 

 

i) Whether the accused on 25-11-15 at about 
5am near Dulabari centre under Tezpur P.S am 
demanded or requested for sexual favours 
intending to outrage the modesty of the informant 
and thereby committing offence punishable u/s 
354-A IPC?   
ii) Whether the accused on the same day, 
period mentioned above, voluntarily caused hurt 
to the victim i.e. the informant and thereby 
committed an offence punishable under Section 
323 of IPC? 
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DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

7.  PW1 Mustt Fatema Begum is the informant of this case and she was 

examined on 11th May2018, and in her evidence she stated that one day about 

three years ago, at about 5/6 am she was coming out from her house after 

offering ‘Namaj’ and the accused was opening his shop at that time.  She 

further deposed that when she was talking to her son-in-law in front of the 

shop of the accused, the accused made indecent gesture at her and when she 

protested, he gave her fist blow at her chest, face and shoulder. She also 

stated that when she raised hue and cry her son Rafik, husband Saiful and her 

daughter came out from her house, on being informed by Abeda Begum who 

accompanied her. She further stated that on the same day, she lodged the 

ejahar vide Ext.1 whereupon Ext.1(1) is her signature.  

 

8. PW2 Md Nobi Hussain deposed that about three years ago at about 6 

am, when he went to open his shop situated at No.1 Dulabari, he saw that the 

informant and accused having an altercation, and thereafter public gathered 

and on their intervention the two separated. 

 

9. PW3 Md Rafik deposed that the informant is his mother and on the day 

of the occurrence, his mother along with their tenant Abeda went on a 

morning walk and later Abeda came and informed him that his mother was 

assaulted by the accused and coming out he saw that his mother crying 

outside the shop of the accused. He further stated that his mother informed 

him that the accused slapped her and also assaulted her by fist blows.       

 

10. PW4 Sri Dhiren Kakati is the investigating officer and in his evidence he 

stated that on 25-11-15 while he was posted at Borghat OP as I/C, on that day 

on receiving an ejahar from one Mustt Fatema Begum, he was entrusted to 

investigate the case and accordingly he examined the inform and recorded her 

statement and sent her for medical treatment. On the next day, he visited the 
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place of occurrence, prepared a rough sketch map and examined the 

witnesses and also recorded their statements. He also stated that in course of 

the investigation, he collected the injury report of the informant and after 

completion of investigation, he submitted the CS against the accused U/S 

354(A)/323 IPC. He has identified the injury report as Ext2, the sketch map as 

Ext.3 and the charge sheet as Ext.4. This in nutshell is the evidence 

available on record.  

 

11. Learned counsel for the accused submitted that the accused has 

been falsely implicated in the following case and that no such incident 

as alleged by the informant took place. Learned counsel further 

submitted that no independent witnesses have supported the 

prosecution and further the prosecution side also having failed to 

examine Abeda Begum who the informant claims to have witnessed the 

incident, the prosecution case appears to be doubtful the benefit of 

which should go to the accused, and the accused therefore deserves 

acquittal. On the other hand, Learned APP submits that the prosecution 

case has been proved to the hilt and the accused therefore deserves 

severe punishment. 

 

12. in the backdrop of the submissions so made by the learned counsels 

of both the sides, when the prosecution evidence is perused it would 

appear that out of the four witnesses the PW4 is the IO, the PW3 is the 

son of the informant and PW2 is an independent witness who is having 

a shop adjacent to the shop of the accused at Dolabari center. That 

apart no other witnesses have been examined.  As per the prosecution 

case, the alleged incident involving the informant and the accused took 

place in front of the shop of the accused situated at the Dolabari center 

at about 6 a.m. in the morning, in which the accused made an indecent 

gesture at the informant and when the informant protested, the 

accused assaulted the informant. Now according to the evidence of 

PW2, on the day of occurrence when at about 6 a.m. when he came to 
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open his shop, he noticed an altercation taking place between 

the informant and the accused and later people assembled there, and 

separated both the parties. PW2 however has not stated anything 

further about the prosecution case so far as accused making an 

indecent gesture at the informant and thereafter assaulting the 

informant is concerned. Coming to the evidence of PW3 it would appear 

that PW3 is the son of the informant and in his evidence he claimed to 

have been informed about the incident by their tenant Abeda who went 

along with her mother PW1 for a morning walk. It is in the evidence of 

PW3 that the said Abeda came and informed him that the accused was 

assaulting his mother and hearing this when he rushed to the place of 

occurrence he noticed his mother weeping near the shop of the 

accused. PW3 has also claimed to have been told by the informant that 

accused had slapped her twice and also gave fist blows at her. In the 

instant case it is noticed that one Abeda Begum who the PW3 referred 

to as the one from which he got the information about the incident was 

not examined by the prosecution side though she was cited as a 

witness in the charge sheet. Learned APP in course of his argument has 

submitted that the said Abeda Begum could not be examined as she 

could not be traced out at the address mentioned and in spite of its 

best efforts the said witness could not be traced out. It is in the above 

circumstances the lone evidence of the informant victim PW1 needs to 

be minutely scrutinized to see as to whether the evidence of the 

informant PW1 is believable and whether her evidence is sufficient to 

hold the accused guilty.  

 

13. A close scrutiny of victim PW1 discloses that in her evidence she 

has clearly stated that on the relevant day at about 5-6 a.m. she went 

for a morning walk and while she was talking with her son in law over 

phone near the shop of the accused, the accused who was opening his 

shop situated at Dolabari center, made an indecent gesture at her and 

when she protested the accused caught hold of her by her chest and 
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thereafter inflicted three fist blows at her which landed at her face 

and her shoulders. According to PW1 Abeda Begum who was with her 

at that time immediately went to the informant’s house and informed 

her husband and son who then came to the place of occurrence and 

took her back to her home. The informant PW1 was cross examined at 

length but on perusal of the cross examination it is noticed that except 

some suggestions which having been denied by the informant PW1, 

nothing material could be brought out from her to demolish her 

evidence. In her cross PW1 also stated that Abeda Begum who was a 

tenant has left their rented house and that she is not aware as to where 

Abeda Begum now resides. The submission of the learned defence 

counsel about non examination of Abeda Begum in the instant case, 

having created a doubt in the prosecution case is considered in the light 

of the assertion made by the PW1 and also the submission of the 

learned APP. There is nothing as such that each and every witness who 

is an eye witness to the occurrence have to be examined and non-

examination of such eye witnesses would make the prosecution case 

doubtful, in such an eventuality. A witness may not be examined for 

various reasons, for e;g such a witness having died, such a witness 

being not available in the locality where the said witness earlier resided 

and so on and so forth. In such circumstances, failure on the part of the 

prosecution to examine such a witness will not affect the core of the 

prosecution case in every such instance. In the instant case the 

prosecution side tried their best to examine the said witness and as the 

said witness was not found available and her present whereabouts 

being not known to anybody, her mere non examination would not 

make the prosecution case doubtful on that count particularly when the 

defence side has also not seriously disputed the above fact, hence in 

the above circumstances the submission of the learned defence counsel 

cannot be accepted to throw away the entire prosecution case. Coming 

to the submission of the learned defence counsel so far as non-

examination of any independent witness is concerned, it appears that 
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though PW2 was examined as an independent witness in the instant 

case, the non-supporting of the entire case by PW2 is not unnatural as 

because evidence has come on record that PW2 is having his shop near 

the shop of the accused. In such circumstances the PW2 not deposing 

against his neighbour is but natural and solely because of this reason it 

cannot be said that the entire prosecution story is false. A neighbor, 

whose evidence may be of some assistance, is generally reluctant to 

depose in court as they want to keep aloof and do not want to 

antagonize a neighbor. And even if he appears to adduce evidence, he 

is sometimes do not speak out the actual truth and suppress material 

facts so that his relationship does not get strained with his neighbor. 

Therefore, in such a situation it would be wrong to disbelieve the 

prosecution case only because a witness supports a part of the 

prosecution case and suppress the remaining part.  Although 25 people 

had assembled at the place of occurrence but they were not examined 

in the instant case and only Pw2 has been examined. The defence on 

the other hand has not put any question to the I/O as why he failed to 

examine any such independent witness in the case. So on this count the 

accused is not entitled to get any benefit. Re-visiting the evidence of 

the informant Pw1, it is though noticed that the defence side had put 

some suggestions to the informant PW1 that she has not specifically 

stated before the I.O that the accused assaulted her by fist blows at her 

face and her shoulder, the informant PW1 clearly denied the same. The 

defence however has failed to prove the same when the I.O appeared 

to adduce his evidence in the case, and the so called omissions 

remained unproved.  Further perusal discloses that in her cross 

informant PW1 stated that after the incident about 25 people 

assembled and the above fact is corroborated by the evidence of PW2. 

The fact that an incident involving the informant and the accused has 

thus been proved. No other material is brought out in the evidence of 

the informant Pw1 to show that the evidence of the informant Pw1 has 

been impeached by the defence. There is also nothing on record to 
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show that the informant had any axe to grind against the accused to 

falsely implicate her. Her evidence that the accused on the relevant day 

had made an indecent gesture and that when she protested the 

accused assaulted her with fist blows also finds mention in her ezaher 

which has been proved as Ext in the case. The accused in his statement 

under 313 CrPC merely denied the incident and he has not stated 

anything as to why the above case has been lodged against him. So, in 

the above circumstances there is nothing to show that the informant 

PW1 has falsely deposed against the accused or that the evidence of 

the PW1 is untrustworthy. The fact that accused made an indecent 

gesture at PW1 and when PW1 objected to the same the accused 

caught hold by her chest and has inflicted fist blows at her stands 

proved. The question that now arises is that what offence the accused 

has committed. Making an indecent gesture at a women is an act laced 

with sexual overtures and then holding a woman by her chest and 

thereafter inflicting fist blows at her appears to be an act, attracting the 

offence u/s clause (i) of sub sec 1 of 354(A) IPC as well as 323 IPC. In 

the above circumstances accused is held to have committed an offence 

punishable under Section 354-A/323 IPC. 

 

14. I have considered extending the benefits of Probation of Offenders 

Act to the accused but refrained from doing so considering the nature 

of the offence and the bad signal that would go out to the society 

where incident of such nature is on the rise. 

 

15. Accused is heard on the question of sentence. Accused submits that 

he is the sole bread earner of his family and he has a family to look 

after and hence he be dealt with leniently. I have considered the above 

the above pleas vis-a-vis the facts and circumstances of the case. No 

previous conviction has been proved against the accused. Considering 

above circumstances in my considered opinion the accused deserves a 

little leniency. 
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                                            ORDER 

Accused Rahmat Ali is convicted under Section 354-A/323 IPC. For his 

conviction u/s 354(A) IPC he is sentenced to pay a fine of Rs. 5000/-

(Rupees Five Thousand only) in default S.I for a term of two months. 

For offence under Section 323 IPC, the accused is sentenced to pay fine 

of Rs. 1000/- (Rupees One Thousand only) in default S.I. for a term of 

7 days. 

Fine if realized shall be paid to the victim. 

The liability of the bailor is extended for 6 (six) months from today as 

per provision of the amended Cr.P.C.   

This Judgment is given under my hand and the seal of this Court on this 13th 

day of June, 2019. 

 

( D Saikia ) 
Chief Judicial Magistrate, 

Sonitpur, Tezpur 
Dictated and corrected by me:- 
 
 
 
 
       (D Saikia) 
Chief Judicial Magistrate, 
           Sonitpur, Tezpur 
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A P P E N D I X 

 
 
Prosecution witnesses 
PW1 Mustt Fatema Begum 
PW2 Md Nobi Hussain 
PW3 Md Rafik 
PW4 Sri Dhiren Kakati 
Defence  witnesses 
 
Nil  
 
Documents exhibited by the prosecution  
 
Ext.1   :    Ejahar.  
Ext.2  : Injury report 
Ext.3   : Sketch map  
Ext.4  : Charge sheet  
 
 
 
 
Documents exhibited by the defence 
 
Nil.  
 
 
                                                                         (D Saikia) 
           Chief Judicial Magistrate, 
                                                                     Sonitpur, Tezpur 
 
 
  


